
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/27/17 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN STATES FED VS. LARRY WIGLEY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LARRY WIGLEY 
* TENTATIVE RULING: * 
 
The motion of attorney Daniel Feder to withdraw as counsel for defendant is unopposed, and is 

granted.  Defendant is apprised that if he has other counsel who will be entering the case, such 

counsel should enter an appearance promptly.  Otherwise, defendant will be responsible for 

conducting his defense in his own behalf. 
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 2.  TIME:  9:00   CASE#: MSC15-02150 
CASE NAME: BENYAMINI VS. MOLITOR-GENNRICH 
HEARING ON MOTION SEEKING AN EXTENSION OF TIME TO ANSWER 
FILED BY ROBERT BENYAMINI 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for an extension of time in which to respond to defendant’s summary judgment 

motion is denied.  Plaintiff has had since early August to prepare whatever response he has 

in mind.  He provides no persuasive explanation of why he has not paid sufficient attention to 

this matter before now, nor does he offer any reason why he is unable secure whatever he 

thinks he needs for his opposition.  The Court notes that if he had given as much effort to 

opposing the summary judgment motion as he has apparently given to his motion for extension, 

he could have completed his opposition papers by now. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-02339 
CASE NAME: GUSTAFSON VS. SEQUOIA SURGICAL 
HEARING ON MOTIONS FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION  
FILED BY DEFENDANT SEQUOIA SURGICAL & PLAINTIFF JUDITH GUSTAFSON 
* TENTATIVE RULING: * 
 
Defendants’ motion for summary judgment is granted.  Plaintiff’s cross-motion for summary 
adjudication is denied. 

This case concerns the ownership of a 2% interest in a Walnut Creek surgery center.  In 1999 
Plaintiff and her husband, Dr. Dennis Gustafson, purchased two units in a new surgery center, 
called Sequoia Surgical Pavilion, LLC.  The Gustafsons owned those units as “common property 
with a right of survivorship.”  Shortly after buying into the surgical center, Dr. Gustafson was 
diagnosed with early Alzheimers and never practiced as a physician again.  Despite never 
working in the surgical center, the Gustafsons received their annual distributions as Members of 
the LLC for a decade, until he died. 

Following Dr. Gustafson’s death on June 27, 2010, the LLC explained to plaintiff that, because 
its Operating Agreement required owners to be physicians practicing at the surgical center and 
because it allowed the LLC to repurchase deceased member’s units, it was repurchasing the 
Gustafsons’ two units for $364,204 and terminating her distributions.  Plaintiff objected to the 
buy back and engaged counsel, consulted with professionals and ultimately sent the check for 
$364,204 back to the LLC. 

Plaintiff then sued the LLC, its manager, and the manager’s parent company.  Her Complaint, 
filed December 29, 2015, alleges cause of action for:  (1) fraud; (2) breach of contract; 
(3) breach of fiduciary duty, and (4) financial elder abuse.  (The Complaint originally included a 
fifth cause of action and an individual defendant, but those have since been dismissed.) 

In July of this year, defendants moved to bifurcate the trial and try their limitations defenses first.  

But they also asserted that there were no triable fact issues as to limitations.  Plaintiff, for her 

part, argued that limitations was more suitable for decision on summary judgment or 
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adjudication.  The Court therefore invited the parties to consider what dispositive motions they 

might present, rather than setting what appeared to be purely legal issues for bifurcated trial. 

Both parties have taken up that invitation.  Defendants move for summary judgment on all of 

plaintiff’s causes of action, both on limitations grounds and on the claims’ substance.  Plaintiff 

opposes defendants’ motion on limitations, though she raises no asserted triable fact issues on 

limitations; she argues that her claims are timely as a matter of law.  Though not so labeled, 

then, plaintiff’s opposition has the practical effect of a cross-motion for summary adjudication as 

to the limitations defenses.  Substantively, plaintiff opposes summary judgment or adjudication 

as to each of her causes of action, and affirmatively cross-moves for summary adjudication as 

to the breach of contract claim.  The facts on all motions are virtually entirely undisputed.  The 

parties are to be saluted for this common-sense procedural path to potential resolution, 

including their agreement as to the pertinent facts. 

The substance of plaintiff’s claims in this case presents a number of legal issues, some of them 

more challenging than others.  The Court need not reach the substantive issues, however, 

because it determines that all of plaintiff’s claims are barred by limitations. 

Limitations on the Contract Cause of Action 

The parties agree that the statute of limitations applicable to the contract cause of action is four 

years, Civil Code § 339. 

The core breach of contract alleged in this case is the action of the LLC’s board in August 2010, 

deeming plaintiff’s shares repurchased as of July 31, 2010.  The board’s resolution was quite 

clear that from that date forward, the LLC was terminating plaintiff’s membership in the LLC, and 

treating plaintiff as a former member.  If (as plaintiff asserts) that action was a violation of her 

contractual rights, it was unmistakably a total breach – the LLC’s complete repudiation of (what 

plaintiff asserts to have been) plaintiff’s rights under the contract.  The default accrual date for 

such a total breach or repudiation is the date of the repudiation.  E.g., Parker v. Walker (1992) 5 

Cal.App.4th 1173, 1190; Fox v. Dehn (1974) 42 Cal.App.3d 165, 172-73.  The Complaint here 

was filed more than five years after the LLC board’s resolution. 

Plaintiff’s only counter-argument is that this case is governed by the principle of continuous 

accrual.  “[U]nder the theory of continuous accrual, a series of wrongs or injuries may be viewed 

as each triggering its own limitations period, such that a suit for relief may be partially time-

barred as to older events but timely as to those within the applicable limitations period.”  Aryeh 

v. Communication Business Solutions (2013) 55 Cal.4th 1185, 1192.  This theory has been 

invoked for cases involving successive periodic payments, such as assertedly unlawful tax 

assessments; miscalculated fees, royalties, or public benefits; installment contracts, monthly 

rental payments; or pension-like benefits.  While the theory has most often been applied to suits 

against public entities (id. at 1200), it has also been applied to private disputes in general, and 

to contract claims in particular.  It should be noted, however, that in much of the relevant case 

law, there was nothing like a total breach or repudiation – rather, only an issue of erroneous 

amounts being charged or paid.  Moreover, in many such cases there was no defense assertion 

that an entire claim (or set of claims) was barred because the first of them was outside the 
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limitations period.  Rather, the continuous-accrual theory was invoked only defensively, to limit 

how far back the plaintiffs could reach in collecting damages. 

Here, plaintiff’s theory for continuous accrual is straightforward.  She argues that she was never 

properly terminated as a member of the LLC.  Had she remained as a member, she would have 

received monthly distributions of her share of the profits (if any) from the LLC’s operation.  

Hence (she reasons), each monthly profit distribution that she should have received, but did not 

receive, represents a new breach of her contractual rights.  She thus characterizes the contract 

as one calling for periodic recurring payments.  “When an obligation or liability arises on a 

recurring basis, a cause of action accrues each time a wrongful act occurs, triggering a new 

limitations period.”  Hogar Dulce Hogar v. Community Development Comm’n (2003) 110 

Cal.App.4th 1288, 1295. 

Analytically, the applicability of the continuous-accrual theory to plaintiff’s contract claim here 

must center on two key factors.  First, one must focus on the “nature of the obligation allegedly 

breached”.  Aryeh, 55 Cal.4th at 1200.  Second, as applied to claims for breach of contract, “the 

rule is but an application of the doctrine of contractual severability.”  Armstrong Petroleum v. Tri-

Valley Oil & Gas (2004) 116 Cal.App.4th 1375, 1388; and see, e.g., Fox, 42 Cal.App.3d at 172-

73; Tsemetzin v. Coast Federal S&L (1997) 57 Cal.App.4th 1334, 1344.  It is not determinative 

simply that a contract may call for a series of periodic payments.  The question, rather, is 

whether those payments each represent a severable, distinct contract duty – as is generally 

true, for example, of installment contracts, rent payments, or royalties – or whether the contract 

must be regarded as a non-severable whole.  “[W]here … continuous acts are required and 

where the contract is viewed as an entire obligation, the fact that compensation is made on a 

monthly basis with no implication that one payment is severable from another causes such a 

promise to be merely a specification of the time for paying….  It is not like the case of money 

payable on fixed installments.”  Fox, 42 Cal.App.3d at 172-73 (internal quotes omitted). 

Neither party’s brief pays much attention to the concept of severability – but as the cases make 

clear, it is critical to the possible application of the continuous-accrual theory to a contract 

obligation.  The contract at issue here is the LLC’s Subscription Agreement, which functions as 

the basic constitutional document for the LLC.  It is true that, as it applies peculiarly to plaintiff 

here, it functions much as if it were nothing more than an ownership of shares, with distribution 

of profits accordingly.  But looking at the contract overall, it is not fairly comparable to a pension, 

a note, or a passive royalty stream.  Plaintiff’s membership interest, if she has any, is a right not 

to fixed (or even formula-based) payments, but rather a participation in the LLC’s overall 

economic life, including profits or losses alike.  By analogy, any partnership agreement – such 

as that of a law firm – includes a term for regular distribution of the firm’s profits.  But it can 

hardly be said that the agreement is nothing more than a contract for severable monthly 

payments. 

Moreover, Plaintiff’s situation here is anomalous at best, in comparison to the LLC’s 

membership overall.  At least generally, members are required to be physicians.  It may or may 

not be correct (as the merits arguments dispute) that plaintiff’s membership is proper and lawful 
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under the Subscription Agreement; but even if it is, her status as a mere economic participant 

(on what she says is a permanent basis) is not at the heart of the contract here. 

Whether as a feature of severability or as an independent analytical factor, moreover, one must 

look to the nature of the breach alleged.  In many of the cases applying the continuous-accrual 

theory to periodic contractual payments, there was something specifically about each payment 

that was contractually amiss.  In Armstrong, for example, the issue was whether royalty 

payments were being miscalculated.  If so, then each monthly miscalculation was itself an 

independent breach of the contract.  In Aryeh, similarly (a UCL claim but substantively based on 

contractual overcharges), the asserted breach was a recurring monthly charge for test copies – 

an alleged overcharge that actually reoccurred every month. 

In rent-payment cases such as Tsemetzin, on the other hand, there was no monthly issue of 

miscalculation or the like; the only thing wrong with the rent payments in Tsemetzin was that 

they weren’t being paid.  But importantly, there was no issue about the continued existence of 

the rental contract, and hence the obligation to pay rent monthly.  The application of the 

continuous-accrual theory to rent payments turned on the settled principle that each monthly 

rent payment was a severable obligation.  57 Cal.App.4th at 1344. 

By contrast, in Fox the alleged contract called for the plaintiffs to be paid a share of the 

commissions on certain realty transactions.  The defendant had completely repudiated his 

asserted obligation to pay anything to the plaintiffs.  The court reasoned that the breach alleged 

was that repudiation.  The failure to make payments as they might become due was not a 

separate and independent breach, but simply the consequence of the repudiation of the entire 

contractual relationship.  Hence, the fact that payments were to be made in future installments 

was not enough to bring the case within the continuous-accrual theory.  42 Cal.App.3d at 172-

73. 

This case is analogous.  Plaintiff does not argue, and the Court cannot conclude, that each 

monthly distribution of the LLC’s profits (if any) is an independent, severable contract obligation 

along the lines of rent, installment contracts, royalties, or pensions.  And there is nothing 

independently wrongful about an LLC’s failure to make future profits distributions to someone 

who is no longer a member of the LLC.  If there was anything wrongful in the absence of that 

payment stream to plaintiff, it derived entirely from the previous termination of her member 

status.  That termination was the actionable breach of contract.  The subsequent nonpayment of 

member distributions was not any separate and distinct breach of contract, but only the 

damages consequent from the original termination in breach and repudiation of plaintiff’s rights. 

Although the analogy is not perfect, some guidance can be drawn from cases involving wrongful 

termination of employment.  In Romano v. Rockwell Int’l (1996) 14 Cal.4th 479, and Mullins v. 

Rockwell Int’l (1997) 15 Cal.4th 636, the Supreme Court held that when an employer announces 

in advance that an employee is to be terminated (Romano) or makes it necessary for an 

employee to resign (Mullins), the employee is not required to treat the announcement or 

constructive-discharge conduct as the accrual event for his or her wrongful discharge cause of 

action; he or she may instead await the actual termination and treat it as the accrual date.  On 
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this reasoning, plaintiff’s claim did not necessarily accrue in July 2010 (when the LLC started 

stating that it was going to terminate her membership); she was entitled to wait until the actual 

termination, which occurred in August 2010.  But plaintiff’s present accrual theory is more 

analogous to an argument that because an employee’s termination was wrongful, the employee 

may assert that the employer remained obligated to continue to employ him or her, and pay his 

or her salary, for an indefinite time after the actual termination – and hence, each subsequent 

failure to issue a monthly paycheck amounts to a new breach cause of action for wrongful failure 

to make a contractually required payment.  There is nothing in Romano or Mullins, or in any 

other cases the Court has found, suggesting that an employee can argue for an accrual date 

after the actual termination date, on the basis of a continuing duty to keep employing and paying 

the employee.  See also Marketing West v. Sanyo Fisher (USA) (1992) 6 Cal.App.4th 603, 614.  

The plaintiffs there alleged an oral contract providing that they would be fired only for cause.  

Defendant threatened to fire them if they did not sign new contracts allowing termination at will; 

they acceded and signed.  The court held that the cause of action for breach of the good-cause 

contract accrued when the threat to fire was made.  The employees’ subsequent terminations, 

on the strength of the new termination-at-will contracts, did not constitute a new accrual of the 

breaches of the original for-cause contracts. 

Accordingly, while the issue is not an easy one, the Court concludes that the Subscription 

Agreement is not the kind of severable contract that could warrant application of the continuous-

accrual theory here, and the subsequent nonpayments of profit distributions were not severable 

breaches independent of the original repudiation that could give rise to new breach causes of 

action.  The contract claim asserted in the Complaint accrued in August 2010, and the 

Complaint thus falls outside the limitations period. 

Limitations on the Remaining Claims 

Fare easier are the limitations issues as to plaintiff’s remaining claims.  They are plainly time-

barred. 

Plaintiff asserts a fraud claim, on the basis that defendants misrepresented to her that the LLC 

was contractually entitled to repurchase her shares.  That claim may have some serious 

substantive problems of its own – but for present purposes, it is sufficient to observe that it 

accrued, at the latest, when plaintiff learned the truth and ceased to rely on any alleged 

misrepresentations.  It is undisputed that plaintiff was questioning the LLC’s legal theory, and 

consulting independent legal and other counsel about her rights, throughout the summer of 

2010.  Her purported rejection of the LLC’s repurchase occurred in December 2010 – 

approximately five years before the Complaint was filed.  As the applicable limitations period 

was three years (or four at the outside), the claim is barred. 

There is no argument for applying the continuous-accrual theory to save the fraud claim.  

Plaintiff’s argument for continuous accrual of her contract claim rests entirely on what she 

characterizes as a contractual obligation to continue to make periodic payments of profit 

distributions to her.  But whether that theory holds up or not as to contract, it cannot apply to 

fraud.  There is no arguable independent fraud or tort duty to continue to make profit 
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distributions.  Defendants’ fraud duty was not to make misrepresentations – and plaintiff alleges 

neither any misrepresentations, nor any reliance thereon, later than 2010.  See, e.g., Vaca v. 

Wachovia Mortgage (2011) 198 Cal.App.4th 737; State ex rel. Metz v. CCC Information 

Services (2007) 149 Cal.App.4th 402, 418. 

Plaintiff’s last two causes of action – for fiduciary duty and elder abuse – rest on her allegation 

of fraudulent misrepresentations.  They fall, therefore, for the same reasons as the fraud cause 

of action. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00870 
CASE NAME: PARSELY VS. EAST BAY REGIONAL 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SHAYNA PARSLEY 
* TENTATIVE RULING: * 
 
The motion of attorney Gurman Bal to withdraw as counsel for plaintiff is unopposed, and is 

granted. 

 

Plaintiff of course is not bound by her counsel’s views as to the merits of the case, and she is 

free to continue to litigate the case either with replacement counsel or on her own behalf.  She is 

cautioned, however, that if she pursues the case, she should be prepared to move forward 

reasonably promptly.  At present the defendant has not been served. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-01589 
CASE NAME: STEIN WAY VS. ORINDA OAKS 
HEARING ON MOTION TO COMPEL TESTIMONY AT DEPOSITION & FOR SANCTIONS 
FILED BY STEIN WAY DEVELOPMENT GROUP, LLC, 
* TENTATIVE RULING: * 
 
The motion to compel deposition answers is granted.  Mark Tersini and Ken Tersini are ordered 
to answer the questions at issue, and any reasonable follow-up questions on the same topics.  
Sanctions of $1000 are awarded against the Tersinis, jointly and severally, payable to Stein 
Way within 30 days. 
 
The Tersinis refused to answer the questions at issue on two asserted grounds – relevance, and 
“financial privacy”.  The Court recognizes that the parties have differing contentions as to 
contract interpretation, and at least part of those interpretation issues are presently before the 
Court (Line 6, being continued).  A ruling on those matters may or may not end up informing the 
relevance questions on this discovery.  Relevance, however, is hardly ever an appropriate 
ground for refusing to answer deposition questions, except in the most extreme situations where 
there is no articulable connection to the issues in the case.  Technically, indeed, relevance 
objections should not even be asserted at depositions – let alone refusals to answer on 
relevancy grounds.  Here, the questions at issue are relevant to at least one side’s theory of the 
case, and may indeed be informative as to the contract interpretation issues themselves.  It was 
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entirely inappropriate for counsel to seek to preempt the Court’s substantive analysis with a 
relevancy objection and refusal to answer. 
 
As for “financial privacy”, it is a sufficient response to note that the financial dealings at issue 
here are those of a corporation.  Further, there is no suggestion that the matters inquired into 
are trade secrets or otherwise sensitive or unusually confidential. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01589 
CASE NAME: STEIN WAY VS. ORINDA OAKS 
HEARING ON MOTIONS IN LIMINE AND DISCOVERY MOTION 
( SET BY THE COURT ) 
* TENTATIVE RULING: * 
 
These motions are continued to November 17, 2017 at 9:00 a.m. 
 
See also Line 5. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01649 
CASE NAME: FU VS. CHENG 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY QI YI FU 
* TENTATIVE RULING: * 
 

Plaintiff’s motion to compel discovery responses is granted.  By no later than November 27, 

2017, defendants must serve full responses (without objections) to (1) plaintiff’s first set of form 

interrogatories (general), (2) plaintiff’s first set of form interrogatories (employment), (3) plaintiff’s 

first set of requests for production of documents, and (4) plaintiff’s first set of requests for 

admissions, all served on or about April 7, 2017.  Sanctions are also awarded in the amount of 

$560, payable to plaintiff by no later than November 27. 

The Court also notes that plaintiff’s motion does not comply with CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits.  It also improperly attaches four separate documents as a 
single exhibit.  Counsel is directed to review these rules and comply with them as to any future 
filings.  Failure to do so may result in rejection or disregard of nonconforming papers. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-02109 
CASE NAME: McNEAL VS. TRANSFIELD SERVICES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY UNITED RENTALS 
* TENTATIVE RULING: * 
 
The demurrer is moot in light of Line 9. 
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 9.  TIME:  9:00   CASE#: MSC16-02109 
CASE NAME: McNEAL VS. TRANSFIELD SERVICES 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY LINTON J. McNEAL 
* TENTATIVE RULING: * 
 
See also Lines 8 and 10. 
 
Plaintiff’s motion for leave to file a Third Amended Complaint (“TAC”) is granted.  While Plaintiff 
did not comply with California Rule of Court Rule 3.1324, the court is willing to overlook this 
procedural defect (this time), because the parties have had a proposed copy of the TAC and 
were ordered to meet and confer with Plaintiff about any defects in that proposed pleading.  
Plaintiff alone has submitted his declaration, stating that he has attempted to comply with the 
court’s prior rulings.  Leave to amend is liberally granted and with no trial date set, there is no 
significant prejudice to allowing the amendment.  See Hirsa v. Superior Court (1981) 118 
Cal.App.3d 486, 488-89. 
 

  

10.  TIME:  9:00   CASE#: MSC16-02109 
CASE NAME: McNEAL VS. TRANSFIELD SERVICES 
HEARING ON MOTION TO STRIKE PORTIONS OF THE 2nd Amended COMPLAINT 
FILED BY UNITED RENTALS, A CALIFORNIA CORP. 
* TENTATIVE RULING: * 
 
The motion to strike is moot in light of Line 9. 
 

  

11.  TIME:  9:00   CASE#: MSC17-00059 
CASE NAME: ROGALA VS. REGA 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY ANTHONY REGA D.D.S. 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel discovery responses is granted.  By no later than November 27, 

2017, plaintiff must serve full responses (without objections) to (1) defendant’s first set of form 

interrogatories (general), (2) defendant’s first set of special interrogatories, (3) defendant’s first 

set of requests for production of documents, and (4) defendant’s demand for statement of 

damages, all served on or about March 24, 2017.  No sanctions are requested. 
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12.  TIME:  9:00   CASE#: MSC17-00422 
CASE NAME: JENNIFER K. TOY VS. EMMA CASTELL 
HEARING ON MOTION FOR ORDER ESTABLISHING ADMISSIONS 
FILED BY JOHN BROSNAN 
* TENTATIVE RULING: * 
 
Defendant Brosnan’s motion to deem matters admitted is denied, solely because it has been 

mooted by subsequent compliance and no sanctions are available. 

Brosnan served his first set of requests for admissions (RFAs) on defendant Castellondepena 

(along with his first set of interrogatories, which are not involved in this motion).  

Castellondepena’s counsel acknowledges receiving these discovery requests, but initially 

informed Brosnan that Castellondepena refused to respond on the ground that no proof of 

service was attached to them.  This was unjustifiable.  For one thing, the copy of the RFAs 

Brosnan provides with his motion does have a proper proof attached.  Even assuming no proof 

of service was included in the RFAs mailed to Castellondepena’s counsel, however, that was no 

excuse for a flat refusal to respond.  Counsel admittedly received the RFAs; and the date of 

service could readily be ascertained from the postmark.  Brosnan’s motion was therefore 

entirely justified at the time it was filed. 

The motion must nevertheless be denied, for lack of any relief that could be ordered at this 

point.  When a party has improperly failed to respond to RFAs, an order on the resulting motion 

takes the form of an order deeming the matters admitted, but conditioned on proof that no 

responses have been filed before the time of the motion hearing.  Here, Castellondepena did 

serve belated responses to the RFAs (together with even more belated verifications thereof), 

after this motion was filed but before now.  Accordingly, the matters cannot be deemed 

admitted. 

When there has been an untimely response to RFAs, sanctions are mandatory where proper 

amounts are shown.  Here, however, no sanctions are available.  Brosnan cannot be awarded 

attorney fees because he is self-represented.  He incurred no filing fee for the motion.  The 

other actual or anticipated out-of-pocket expenses he seeks are not items that may be awarded 

in this setting. 

Brosnan is admonished to ensure that all future discovery documents, and all motions or other 

papers filed with the Court, are accompanied by proper proofs of service.  Castellondepena’s 

counsel are cautioned that it appears they are playing petty procedural games with a pro per 

opponent, which must cease.  Any repetition of this conduct can be expected to result in 

sanctions payable to the Court, if sanctions payable to opponents are not available. 

 

  

13.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME: AVALON N.G. TRUST VS. SOBAYO 
HEARING ON MOTION TO STRIKE ANSWER OF NATHANIEL SOBAYO 
FILED BY AVALON NGUYEN GARDNER LIVING TRUST, UTD 
* TENTATIVE RULING: * 
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Plaintiff’s motion to strike the answer of defendant Kingsway Capital Partners, LLC is granted, 
with leave to amend.  Kingsway is given leave to file a proper answer to the cross-complaint by 
no later than December 11, 2017; but it may do so only if it is represented by an attorney who 
files the answer. 
 
Plaintiff’s separate motions to strike the answer and cross-complaint filed by defendant 
Nathaniel Sobayo are denied.  Plaintiff shall file an answer to the cross-complaint on or before 
November 16, 2017. 
 
The basis for these rulings is as follows. 
 
 A. Plaintiff’s Papers. 
 
The Court is concerned by the following: (1) the first of the three original motions filed on 
August 22, 2017 shows plaintiff’s name and address on the caption page with the notation 
“Plaintiff In Pro Per,” even though this was long after plaintiff filed a substitution of attorneys 
naming James M. Williams as her attorney of record; (2) the original request for judicial notice 
filed on August 22, and the amended request for judicial notice filed on August 23, are signed by 
plaintiff herself, rather than by Mr. Williams; (3) while the moving papers include signature 
blocks for Mr. Williams, he did not in fact sign any of the original motions, the amended motions, 
or the reply memoranda.  Plaintiff is advised that, so long as she has an attorney of record in 
this action, she must appear through that attorney and may not prepare and submit papers on 
her own behalf.  Mr. Williams is advised that he must, of course, sign any paper submitted for 
filing.  (Code Civ. Proc., § 128.7, subd. (a).) 
 
 B. Tabbing Exhibits. 
 
The Complaint, the Cross-Complaint, plaintiff’s moving papers, and defendants’ opposition 
papers all have documentary exhibits, yet not a single one of these exhibits is tabbed.  (See, 
Cal. Rules of Court, rule 3.1110, subd. (f); Local Rule 3.42, subd. (3).)  In the future, a party’s 
failure to properly tab exhibits may result in an award of monetary sanctions or the striking of 
non-conforming documents. 
 
 C. Plaintiff’s Request For Judicial Notice. 
 
Plaintiff’s request for judicial notice is denied as to Exhibit 1: a real estate listing is not a proper 
subject of judicial notice.  The request is granted as to Exhibit 2: the records of the California 
State Bar do indicate that defendant Nathaniel Sobayo is not a licensed California attorney, and 
Mr. Sobayo does not dispute this fact. 
 
 D. Service of the Answers and Cross-Complaint. 
 
There is a factual dispute concerning whether defendants served their answers and cross-
complaint on plaintiff.  However, plaintiff now has copies of those pleadings, and has raised 
substantive objections to those pleadings.  The Court regards the service issue as moot.  
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Both sides are admonished to properly serve all documents filed in this action, and to timely file 
corresponding proofs of service. 
 
Defendants should direct service copies to plaintiff’s attorney of record, and not to plaintiff 
herself.  Plaintiff should direct service copies to defendant Kingsway’s East Palo Alto address, 
until Kingsway retains counsel, and should also direct a separate set of service copies to 
defendant Sobayo’s Sunnyvale address.  In law and motion matters, all opposition and reply 
papers must be served in a manner that is “reasonably calculated to ensure delivery to the 
other party or parties not later than the close of the next business day.”  (Code Civ. Proc., 
§ 1005, subd. (c).) 
 
 E. Sham Pleadings. 
 
Defendants’ answers and cross-complaint do not show on their face, or by matters of which 
judicial notice may be taken, that they are sham pleadings within the meaning of California law.  
Plaintiff disagrees with Mr. Sobayo’s estimate of the subject property’s fair market value, but this 
factual dispute is not the proper subject of a demurrer; all such factual disputes will have to be 
resolved by means of a motion for summary judgment, or at trial. 
 
 F. Defendant Kingsway. 
 
The Court strikes defendant Kingsway’s answer because the answer’s caption and signature 
block do not indicate that Kingsway, a California limited liability company, is represented by a 
licensed California attorney.  (See, Ferruzzo v. Superior Court (1980) 104 Cal.App.3d 501, 503 
[“with the sole exception of small claims court, a corporation cannot act in propria persona in a 
California state court”].  See also, Rowland v. California Men's Colony (1993) 506 U.S. 194, 202 
[the rule against corporate self-representation “applies equally to all artificial entities”].)  The 
Court has granted 45 days leave to amend, so that defendant Kingsway will have adequate time 
to retain a licensed California attorney. 
 
Plaintiff raised this procedural issue in her motion to strike.  However, even if plaintiff had not 
done so, the Court would have been obligated to raise the issue sua sponte; permitting a non-
attorney to represent an LLC would be permitting the unauthorized practice of law.  Defendant 
Kingsway did not file an opposition memorandum, and thereby tacitly conceded the merits of 
the objection. 
 
 G. Conclusion. 
 
The Court is not in the habit of providing tutorials on civil procedure, and hopes that the 
necessity of doing so will not arise again during the course of this action.  Both sides are 
advised to familiarize themselves with, and to fully and timely comply with, all applicable civil 
procedure rules.  Defendant Sobayo should bear in mind that he will be held to the same 
standards of practice as a licensed California attorney, even though he currently represents 
himself in this action. 
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14.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME: AVALON N.G. TRUST VS. SOBAYO 
HEARING ON MOTION TO STRIKE ANSWER OF KINGSWAY CAPITAL PARTNERS 
FILED BY AVALON NGUYEN GARDNER LIVING TRUST, UTD 
* TENTATIVE RULING: * 
 
Granted.  Please see Line 14 for the Court’s full ruling. 
 

  

15.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME: AVALON N.G. TRUST VS. SOBAYO 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT of NATHANIEL SOBAYO 
FILED BY AVALON NGUYEN GARDNER LIVING TRUST, UTD 
* TENTATIVE RULING: * 
 
Denied.  Please see Line 14 for the Court’s full ruling. 
 

  

16.  TIME:  9:00   CASE#: MSL17-02238 
CASE NAME: WHITE VS. ECKER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JERRY ECKER 
* TENTATIVE RULING: * 
 
Defendant demurs to plaintiff’s Complaint.  The demurrer is sustained with leave to amend. 
 
A civil complaint must contain “a statement of the facts constituting the cause of action, in 
ordinary and concise language.”  Code of Civil Procedure § 425.10(a)(1).  The complaint in this 
case alleges literally no facts at all, beyond identifying the parties and checking a box for 
“breach of contract”.  Even the identification of the parties is muddled and contradictory. 
 
In meet-and-confer in July, plaintiff reportedly stated that he would file a first amended 
complaint.  He has not done so to date, however. 
 
If plaintiff intends to pursue this case, he must file and serve an amended complaint, satisfying 
the requirements of § 425.10, by no later than November 27, 2017.  If he does not do so, the 
action will be dismissed for lack of a complaint, and for failure to prosecute. 
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17.  TIME:  9:00   CASE#: MSL17-02399 
CASE NAME: CITIBANK VS RESPICIO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleadings is granted.  Judgment will be 
entered for plaintiff and against defendant, in the amount of $6,349.84, plus $344.50 in costs.  
(The request for court reporter fees is disallowed.) 
 
Defendant filed an answer in this case, but it alleges neither any denials of plaintiff’s allegations 
nor any affirmative defenses.  It asserts only that plaintiff has contracted with a third-party 
service provider to negotiate with plaintiff.  That is not a defense to this lawsuit.  If the third party 
has not lived up to its contract, that is between defendant and the third party.  The Court notes, 
however, that entering a judgment does not stop defendant (or his representative) from 
contacting plaintiff to see if something can be worked out. 
 

  

18.  TIME:  9:00   CASE#: MSN15-1230 
CASE NAME: TRUEBRIDGE VS LEIBOWITZ 
HEARING ON STATUS REVIEW RE: WRIT OF SUPERSEDEAS 
* TENTATIVE RULING: * 
 
Counsel must appear. 
 
This case is before the court on an order to show cause concerning the sale of a house 
belonging to defendant Leibowitz, to satisfy a judgment entered in an Alameda Superior Court 
case.  Plaintiffs Truebridge and Browne obtained a money judgment against Leibowitz in the 
Alameda case.  It appears that the only substantial asset available for satisfaction of that 
judgment is Leibowitz’s equity interest in his residence in this County.  Plaintiffs accordingly 
seek an order for sale of that interest. 
 
The Alameda judgment was obtained in August 2014.  Leibowitz appealed it, but could not post 
a bond on appeal.  Plaintiffs filed the present Contra Costa proceeding in July 2015.  This Court 
issued the requested OSC, but it has never come up for hearing on its merits.  There were a 
series of continuances, at defendant’s request or by stipulation, and then all enforcement of the 
Alameda judgment was stayed by a writ of supersedeas issued by the Court of Appeal.  
Recently, however, the Court of Appeal has affirmed the Alameda judgment and issued its 
remittitur.  As defendant does not contest, that action dissolves the writ of supersedeas and 
terminates any stay of enforcement of the judgment.  Plaintiffs thus renew their request. 
 
Leibowitz argues that the original OSC, issued in 2015, is no longer operative, so that plaintiffs 
must seek a new OSC.  That would provide no more than a short respite even if it were true; but 
it is not.  The original OSC has never been adjudicated, due to a series of delays sought by 
Leibowitz himself.  Now that it is no longer stayed by supersedeas, it is now ripe for hearing and 
adjudication. 
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Counsel must appear to discuss how they propose that the Court should go about conducting 
the sale of this property, and what action is requested from the Court. 
 

  

19.  TIME:  9:00   CASE#: MSN17-1352 
CASE NAME: RE: 441 METRO WALK WAY, RICHMOND 
HEARING ON PETITION RE UNRESOLVED CLAIMS & UNDISTRIBUTED SURPLUS FUNDS 
FILED BY PETITIONER QUALITY LOAN SERVICE CORP. 
* TENTATIVE RULING: * 
 
This is a petition for deposit of excess funds from a foreclosure sale.  Petitioner conducted the 
sale, and the foreclosing lender has been paid in full.  After petitioner’s fees, the amount 
deposited with the Court and available for disbursement is $126,930.99. 
 
Two claimants have filed claims.  The California Housing Finance Agency (CALHFA) asserts a 
claim for $11,406.42, arising from a junior secured loan on the property.  Linda Beiram, the 
surviving widow and former co-owner of the property, asserts a claim for the entire residue.  
Neither claimant has filed any objection or opposition to the other claimant’s claim.  There may 
be other potential claimants (in particular, CALHFA identifies the Richmond Redevelopment 
Agency), but all were served with notice and none has filed any claim. 
 
Accordingly, the Court orders that $11,406.42 be disbursed to CALHFA.  The entire remaining 
amount in the deposit, after any applicable court fees, is ordered disbursed to Linda Beiram. 
 
The Court also notes that none of the parties here – petitioner, claimant Beiram, or claimant 
CALHFA – has complied with CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of 
exhibits.  Counsel are directed to review these rules and comply with them as to any future 
filings.  Failure to do so may result in rejection or disregard of nonconforming papers. 
 

  

20.  TIME:  9:00   CASE#: MSN17-1599 
CASE NAME: PETITION OF ABEL MENDOZA 
HEARING ON PETITION FOR RETURN OF PROPERTY 
FILED BY ABEL MENDOZA 
* TENTATIVE RULING: * 
 
The hearing on the petition for return of property is denied without prejudice. 
 
Mendoza’s petition papers are scanty and uninformative.  The Court gathers that he says he is 
the owner of a firearm which was stolen and then recovered by Brentwood Police Department.  
He seeks return of the firearm by BPD.  His documentation, however, is seriously insufficient.  
He does not identify the firearm at issue by serial number, or even by make and model.  Nor 
does he provide any facts about when and by whom it was stolen, or when, how, and by whom 
it was recovered.  There is thus nothing at all that would adequately inform either BPD or the 
Court as to which firearm in particular is supposed to be returned to Mendoza.  And lacking any 
specifics on which firearm is at issue, BPD is in no position to confirm that the firearm is not still 
required as evidence or otherwise.  Mendoza further provides no documentation or detail as to 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/27/17 

 
 

- 16 - 

his alleged ownership of the firearm, beyond his own conclusory statement.  Finally, he refers to 
an attached proof of eligibility from the Department of Justice, as required by Penal Code 
§ 12021.3 – but in fact, nothing at all is attached. 
 
Mendoza, if he wishes, may refile this petition (using the same docket number) with better 
documentation.  If he does not, the petition will be deemed abandoned. 
 

  

21.  TIME:  9:00   CASE#: MSN17-1762 
CASE NAME: RE BRIANNA LONDEREE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition for approval of a minor’s compromise is granted. 
 

  

22.  TIME: 10:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
JURY TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear. 

 

 


